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TO:    Agency Members and Designees 
 
FROM:  Terry Martino, Executive Director 
 
DATE:  November 9, 2011 
 
RE:    P2005-100 (Preserve Associates, LLC) - 
   Adirondack Club and Resort 
 
The attached memorandum from Counsel addresses agenda item (4), 
“Board Determination on Three Appeals of ALJ Rulings.” 
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M E M O R A N D U M 
 
TO:    Agency Members and Designees 
 
FROM:  John S. Banta 
 
DATE:  November 9, 2011 
 
RE:    Agency Project P2005-100; Rulings on Appeal from the 

Adjudicatory Record 
 

APPEALS 

In order to establish the complete record for deliberation, the 
Agency Board will need to rule on three appeals from rulings of 
Administrative Law Judge O’Connell, framed in the closing 
statement for Protect the Adks!,Inc. (Protect), Appendix A, pp. 
112-115.  Argument in response was provided by Counsel for 
Applicant in his reply statement, Appendix 5.  Responding 
argument and recommendations were also provided by the Agency 
Hearing Staff and are the foundation for this recommendation of 
Counsel.  The authority for such a determination is found in 9 
NYCRR Part 580, the Agency regulation governing this proceeding.   

Counsel recommends that the Board affirm the rulings of ALJ 
O’Connell, for the reasons set forth in the Project Hearing 
Staff Reply Statement, pp. 59-68 and summarized below.  

Background 

(1) The strict or technical rules of courtroom evidence 
need not be observed in an administrative hearing.1  
Consequently in administrative proceedings it is the spirit 
rather than the letter of judicial rules or evidence which 
applies.  Evidence, however, must be competent, material 
and relevant.2   Relevant evidence is evidence tending to 
prove, or disprove, any material fact, i.e. having 
probative value.  Competency generally refers to the 
reliability of the source. 

                     
1 State Administrative Procedure Act § 306(1); APA regulations 6 NYCRR § 
580.15(a)(1) 
2 APA regulations 6 NYCRR § 580.15(a)(1) & (c)(1) 
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(2) The determination of the weight to be given evidence is 
separate from a determination of admissibility. 

(3) There are distinctions between the process of internal 
review administratively and that of appellate review 
judicially.  The standard for administrative review of an 
ALJ ruling, or finding, is de novo review, not a finding of 
error.  Although an ALJ’s decisions in an administrative 
hearing are generally entitled to deference, those 
decisions are not conclusive and may be overruled by the 
Agency Board.3   This is especially true where, as here, the 
ALJ is not charged with making findings of fact or a 
recommended decision.4 

First Appeal: ALJ Ruling on Exhibit 195 

Protect’s first appeal seeks reversal of ALJ O’Connell’s 
ruling excluding Exhibit 195 from evidence.5  This exhibit was 
marked for identification, but ALJ O’Connell ruled that it was 
not relevant.6  ALJ O’Connell further instructed that the parties 
could discuss his ruling in their closing statements.7  Counsel 
recommends that the Agency affirm ALJ O’Connell’s ruling.   

Protect fundamentally failed to provide any foundation for 
the relevance of the excluded exhibit as evidence.  The excluded 
exhibit pertains to two individuals, only one of whom is 
associated with the proposed project.  Exhibit 195 thus provides 
no facts that can be attributed solely to the individual 
involved in the project.  Nor were any facts cited by Protect 
showing that Exhibit 195 has anything to do with that 
individual’s role in the proposed project.  Nor does Exhibit 195 
provide any facts concerning the basis for that document.   

Second Appeal: ALJ’s Ruling on Project Sponsor’s Testimony on 
Issue No. 1 

Protect’s second appeal8 seeks reversal of ALJ O’Connell’s 
denial of Protect’s April 29, 2011 and May 26, 2011 motion to 
preclude certain testimony offered by the Project Sponsor on 
Issue No. 1 due to the Project Sponsor’s failure to produce 

                     
3 CSEA v. NYS Public Employment Relations Board, 35 AD 3d 1005, 826 NYS2d 481 
(3d Dep’t 2006) 
4 Exhibit 61 
5  Protect’s closing statement, Appendix A, pp.112-113  
6 June 2, 2011 Transcript, p.2674, lines 7-8 
7 Id., lines 10-12 
8 Protect’s closing statement, Appendix A, pp.113-114 
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requested documents and its alleged failure to fully comply with 
the discovery process.   

Protect initially made its motion during the April 29, 2011 
hearing.9   The Project Sponsor and some of the other parties 
also provided responses to Protect’s motion.10  On June 20th, ALJ 
O’Connell issued a ruling denying Protect’s motion to preclude.11 

The present appeal by Protect does not respond specifically 
to any of the discussion, decisions or conclusions in ALJ 
O’Connell’s June 20th Ruling (attached).  It also does not 
indicate whether the Project Sponsor satisfactorily complied 
with Protect’s May 13th Supplemental Notice to Produce Documents 
discovery request.  Further, in its closing statement, Protect 
does not claim any specific harm resulting from ALJ O’Connell’s 
June 20th ruling, or that its cross-examination was in any way 
hampered by the admission of the challenged testimony into the 
record.  For the reasons set forth in staff’s June 13, 2011 
letter12 and ALJ O’Connell’s June 20, 2011 Ruling, Counsel 
recommends the Agency Board affirm ALJ O’Connell’s June 20th 
Ruling. 

Third Appeal:  ALJ Ruling on Admissibility of Protect’s Proposed 
Exhibit Challenging the Credibility of the Project Sponsor’s 
Consultants  

At the June 22, 2011 hearing, Protect sought to challenge 
the credibility of the Project Sponsor’s consultants with prior 
testimony from a former partner of the same consulting firm in a 
separate and unrelated administrative hearing.13 ALJ O’Connell 
excluded the exhibit as not relevant to Issue No.1 or the 
hearing.14  Protect seeks reversal of ALJ O’Connell’s ruling, and 
asks the Agency Board to reconvene the hearing so that Protect 
can cross-examine the Project Sponsor’s consultants on this 
exhibit. 

The exhibit and proposed line of cross-examination would 
have been unnecessarily repetitious in light of examination 
which was allowed June 21 and 22, and particularly the admission 
of Exhibit 234 which also was used to challenge applicant’s 
witnesses.  Agency regulations require the exclusion of 

                     
9 April 29, 2011 Transcript, pp.1694-1699  
10 Id. 
11 Exhibit 92, pp.13-16 
12 Exhibit 90, Second Motion, June 13, 2011 Letter from Van Cott to O’Connell 
13 June 22, 2011 Transcript, pp.3705-3712 
14 Id., p.3712 
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repetitious evidence and cross-examination.15  Moreover, 
exclusion on this basis is a proper exercise of the ALJ’s 
responsibility to “do all acts and take all measures necessary 
for the maintenance of order and the efficient conduct of the 
hearing.”16 ALJ O’Connell admitted to the record Exhibit 234 
relating to the scope of review undertaken by sponsor’s 
consultants for proposed development at the Bellayre Ski area17, 
over the objection of the Project Sponsor and after additional 
argument among the parties.18   

  This appeal addresses Protect’s effort to admit an 
additional impeachment exhibit19.  Protect offered the transcript 
of testimony given by a retired partner in the Project Sponsor’s 
consulting firm at a 1997 NYSDEC hearing.  According to Protect, 
the individual testified that the consulting firm had “fudged” a 
1980’s APA Visitor Interpretive Center siting study.20  ALJ 
O’Connell ruled that the proposed exhibit was not relevant.21   
Protect provided no factual foundation for the relevance of this 
testimony to the Project Sponsor’s witnesses.  The age of the 
testimony and the extended period of time between when the 
testimony occurred and when the study was done further diminish 
relevance to the present proposal. 

Since Protect had already effectively challenged the 
credibility of the Project Sponsor’s witnesses in relation to 
the Project Sponsor’s unpaid fees22 and Exhibit 234, it is 
reasonable to conclude that additional challenges to their 
credibility also would have been unduly repetitive.           

For the foregoing reasons, Counsel recommends that the 
Agency Board affirm the ruling by ALJ O’Connell.  

 

 
15 9 NYCRR § 580.15 
16 Id., § 580.14(a)(4)(xi) 
17 June 21, 2011 Transcript, p.3695, lines 14-20 
18 Id., p.3689, line 22 through p.3695, line 12 
19 Id., p.3705, line 20 through p.3709, line 12 
20 Id., p.3709, lines 15-22; See also, 1991 Annual Report of the Adirondack 
Park Visitor Interpretive Centers, p.2  
21 Id., p.3712, line 19-21 
22 Id., p. 3646, line 4, through 3647, line 7 
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