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P.O. Box 99 + Ray Brook, New York 12977 + (518) 891-4050

APA Order Granting

Variance
2012-153

Date Issued: November 19, 2012

In the Matter of the Application of

TOWN OF HARRIETSTOWN and NEW YORK
STATE DEPARTMENT OF TRANSPORTATION

for avariance pursuant to the shoreline restrictions of
Executive Law 8806 and 9 NY CRR Part 575 and an order
pursuant to 8814 of the Adirondack Park Agency Act and 9
NY CRR Section 4.150

To the County Clerk: This order
must be recorded on or before
January 18, 2013. Please index
this Order in the grantor index
under the following names.

1. Town of Harrietstown

2. New York State Department of
Transportation

SUMVARY AND AUTHORI ZATI ON

The Town of Harrietstown and New York State Departnent of

Transportation (DOT) are granted a 50 foot variance,

on condi ti ons,

fromthe applicable 50 foot shoreline setback restrictions pursuant to
New York State Executive Law Section 806 authorizing replacenent and
expansi on of an existing retaining wall wthin 50 feet of the nean

hi gh water mark of the Saranac River, in an area classified Hanl et by
the O ficial Adirondack Park Land Use and Devel opnent Plan Map and
installation of a new section of wall and access ranp on | ands owned
by the State of New York in the Village of Saranac Lake, Town of
Harrietstown, Franklin County.

This project shall not be undertaken or continued unless the project
authorized herein is in existence within four years fromthe date the
Order is recorded. The Agency will consider the project in existence
upon replacenent of the retaining wall authorized herein.

Not hi ng contained in this Oder shall be construed to satisfy any

| egal obligations of the applicant to obtain any governnental approval
or permt fromany entity other than the Agency, whether federal,
State, regional or |ocal.
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No. 2012-153

AGENCY JURI SDI CTI ON

The variance application seeks Agency approval for a variance of 50
feet fromthe applicable 50 foot shoreline structure setback
restriction pursuant to Section 806(1)(a)(2) and Section 806(3) of the
Adi rondack Park Agency Act (Executive Law, Article 27) to authorize
repl acenent and expansion of a 105+ foot long retaining wall wthin 50
feet of the nmean high water mark of the Saranac River. 1In a Hanlet

| and use area, Section 806(1)(a)(2) requires a m ninum shoreline
setback of 50 feet neasured fromthe nmean high water mark for
structures greater than 100 square feet in size.

Section 806(3) authorizes procedures whereby an applicant may apply
for a variance fromthe shoreline restrictions provided certain
criteria cited in the statute and regul ations are conplied with, as
further described bel ow

The proposal also seeks the installation of a 15 foot |ong, 3 foot

tall new wall section and the installation of a 90+ square foot access
ranp to be partially located on | ands under the adm nistration of the
New York State Departnent of Transportation, which constitutes "new

| and use or devel oprment” as defined in Section 802 of the Adirondack
Park Agency Act. Pursuant to Section 814 of the Act, 9 NYCRR Section
579. 1(b), and 9 NYCRR Section 4.150 (Executive Order 150) new | and use
or devel opnent on State | and requires Agency review.

S| TE DESCRI PTI ON

The variance site is a 0.584+-acre parcel of land | ocated on Min
Street in the Village of Saranac Lake, Town of Harrietstown, Franklin
County, in an area classified Ham et by the Adirondack Park Land Use
and Devel opnent Plan Map, on 108. 6+ feet of shoreline of the Saranac
Ri ver and adjoining | ands owned by the State of New York. The 0.584+
acre parcel is identified on Village of Saranac Lake Tax Map Section
447.77, Block 3 as Parcel 22. The variance site is described in the
fol |l ow ng deeds:

) A deed from Van Buren MIller and Sara E. MIler to the Town of
Harri et stowmn dated August 18, 1889 which was recorded August 29,
1889 in the Franklin County Clerk's Ofice in Liber 85 of Deeds
at Page 471.

. A deed from Frederick MIler Mrris, Herbert Brook Mrris,
Marguerite Helen MIler and Herbert Dmght MIler to the Town of
Harri et stown dated June 17, 1904 which was recorded July 15, 1904
in the Franklin County Clerk’s Ofice in Liber 122 of Deeds at
Page 39.
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) A deed from Sarah E©E. MIler, Seaver A. Mller, Hlen M Mller
Laura MIler Rice, Walter O Rice, Elner P. Mller, Sarah Ml er
and Frederick G A Mrris to the Town of Harrietstown dated My
28, 1904 which was recorded July 15, 1904 in the Franklin County
Clerk’s Ofice in Liber 122 of Deeds at page 41.

. A deed fromdinton J. Ayres and Lilla B. Ayres to the Town of
Harrietstown dated July 14, 1927, which was recorded in the
Franklin County Clerk’s Ofice in Liber 194 of Deeds at Page 382.

o Lapan H ghway Bridge crossing of the Saranac River and | ands
t hereunder are adm ni stered by the New York State Departnent of
Transportation. The property is described in a map filed in the
Franklin County Cerk’s Ofice.

PRQIECT AND VARI ANCE DESCRI PTI ON AS REQUESTED

The variance as requested involves the replacenent and expansi on of an
exi sting 105+ foot long retaining wall |ocated adjacent to the Saranac
River, a river designated as a recreational river under the New York
State WIld, Scenic and Recreational Rivers System Act. Since the
retaining wall site is located in a Ham et |and use area, this is not
a rivers project, and only the shoreline restrictions set forth in
8806 of the Adirondack Park Agency Act apply.

The 0. 584+%-acre variance site is currently developed with a 12,000+
square foot Town Hall structure served by municipal water and sewer, a
130+ square foot concrete pad, fence and roof structure housing a
generator, an el evated wooden boardwal k, an asphalt parking area,
concrete sidewal ks and a retaining wall which includes: (1) a 105+
foot section running north and south along the shoreline of the
Saranac River, (2) a section at the north end which extends 10 feet to
the east and (3) a section at the south end which extends 10 feet to
the east for a total of 125+ feet.

The proposed new retaining wall will include: (1) a 105+ foot section
in the sane |location as the existing retaining wall, (2) a section at
the north end which extends 5 feet to the east, (3) a section at the
south end which extends 18 feet to the east and (4) a new section that
will extend 9 feet to the south to the edge of the existing NYS Route
3 bridge abutnment for a total of 137+ feet. The height of the new
retaining wall wll be approximately 3 to 4 feet taller than the
existing retaining wall to provide a 42 inch tall guard along the top
of the wall. This increased height will allowthe retaining wall to
meet current building code and will serve to mnimze the potenti al
for future flood waters breaching the wall.

There is approximately 215 feet of existing stone rip rap |ocated at
the base of the river side of the retaining wall. Additional rip rap
is located along a jetty extending out into the river fromthe
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retaining wall. Approximately 400+ square feet of additional stone
rip rap will be placed along the river side of the retaining wall to

prevent scour danmage to the wall.

A 90+ square foot concrete access ranp with 42 inch tall netal
railings is proposed to be installed fromthe existing sidewal k

| ocat ed south of the Town Hall |eading down to the existing paver
stone wal kway | ocated under the NYS Route 3 Bridge. This paver stone
wal kway is part of the Village of Saranac Lake “River Wil k,” which has
been the subject of prior Agency variance orders. A utility pole

| ocated just north of an on-site generator pad will be rel ocated
approximately 35 feet further to the north and the utility line
serving the Town Hall fromthat pole will be placed underground,
elimnating the need for the utility pole |ocated at the south end of
the property, which will be renoved.

The variance is shown on a five sheet set of plans and details
entitled “Town of Harrietstown Saranac R ver Retaining Wall Pl acenent
Saranac Lake, NY,” drawn by North Wods Engi neering, PLLC and dated
June 15, 2012, |ast revised Novenber 1, 2012.

A reduced-scal e copy of Sheets C-1 and G2 of the above referenced
pl ans are attached as a part of this Order for easy reference. The
original, full-scale maps and plans referenced in this Order are the
official plans for the project.

CONDI T1 ONS

BASED UPON THE FI NDI NGS ABOVE AND | NFORVATI ON CONTAI NED | N THE PRQJECT
FILE, THE VAR ANCE IS APPROVED SUBJECT TO THE FOLLOW NG CONDI TI ONS:

1. The project shall be undertaken as described in the conpleted
application, the Variance Description as Proposed and Conditions
herein. In the case of conflict, the Conditions control.

Failure to conply with the Order is a violation and may subj ect
t he applicant, successors and assigns to civil penalties and

ot her | egal proceedings, including nodification, suspension or
revocation of the Order.

2. This project nmay not be undertaken, and no transfer deed shall be
recorded, until this Oder is recorded in the Franklin County
Clerk’s Ofice. This Oder shall be recorded on or before
January 18, 2013 in the nanes of all persons listed on the first
page hereof and in the nanes of all owners of record of any
portion of the project site on the recordation date.

3. This Order is binding on the applicants, all present and future
owners of the variance site and all contractors undertaking al
or a portion of the project. Copies of this Oder and all the
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approved maps and plans referred to herein shall be furnished by
the applicants to all contractors prior to undertaking the
project, and to all subsequent owners or |essees of the project
site prior to sale or lease. Al deeds conveying all or a
portion of the lands subject to this Order shall contain
references to this Order as follows: “The | ands conveyed are
subj ect to Adirondack Park Agency Order 2012-153 issued Novenber
19, 2012, the ternms and conditions of which are binding upon the
heirs, successors and assigns of the grantors and all subsequent
grantees.”

The Agency may conduct such on-site investigations, exam nations,
tests and evaluations as it deens necessary to ensure conpliance
with the terns and conditions hereof. Such activities shall take
pl ace at reasonable tinmes and upon advance notice where possible.

Structure Location and Si ze

This Order authorizes the construction of a new retaining wall,
installation of stone rip rap, and an access ranp on the variance
site |l ocated, sized, and designed as shown on the project plans
referenced in the Project and Variance Description as Requested
and as nodified by the Conditions stated herein.

Speci al Variance Conditions

Wet | ands

No “regul ated activity” as defined in the Agency's Freshwater
Wet | and Regul ations (9 NYCRR Part 578) shall occur on the project
site without prior Agency approval. Such activities include, but
are not limted to, new |l and use or devel opnent in, subdivision
of, clearcutting nore than three acres within, or dredging or
filling of a wetland, or any other activity, whether or not
occurring within the wetland, which pollutes it or substantially
inpairs its functions, benefits or val ues.

Er osi on and Sedi nent Control /St or nwat er Managenent

Al'l erosion control devices and stormaat er pollution prevention
devices including silt fence, turbidity curtains, and cofferdans
shall be installed and mai ntained as described in the plans
referenced in Project and Variance Description as Requested
herein and shall remain in place until all disturbed areas have
been stabilized with geotextile filter fabric and seeded.
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Shoreline Cutting

Wth regard to the shoreline of all navigable water bodies on the
variance site including the Saranac River, the follow ng shoreline
vegetative cutting restrictions apply:

a. Wthin 35 feet of the nean high water mark not nore than 30
percent of the trees in excess of six inches dianeter at
breast height (4-1/2 feet above ground |l evel) existing at any
time may be cut over any 10 year peri od.

b. Wthin six feet of the nmean high water mark no existing
vegetation of any kind may be renpoved, except that up to a
maxi mum of 30 percent of the shorefront may be cl ear of
vegetation on any individual lot. This requirenment applies
in addition to (a) above.

This condition shall not be deenmed to prevent the renobval of dead
or di seased vegetation or of rotten or damaged trees or of other
vegetation that presents a safety or health hazard or to prevent
conti nued mai ntenance of the existing | awmn area.

Shor el i ne Set backs

Except for the retaining wall and access ranp approved by this
Order, all structures, except docks and boat houses, 100 square
feet in size or greater, including attached decks, shall be set
back a m nimum of 50 feet, neasured horizontally, fromthe

cl osest point of the nean high water mark of the Saranac R ver.

Al'l distances specified in the shoreline restrictions are
measured horizontally. Building setback restrictions are
nmeasured al ong the shortest |ine between any point of the
structure and any point on the nmean high water mark. Porches,
decks and other structures physically attached to single famly
dwel i ngs or other structures subject to the building setback
restrictions are part of the structure for the purpose of
appl yi ng buil di ng setback restrictions.

Legal Interests of Ohers

This Order does not convey to the permttee any right to trespass
upon the lands or interfere with the riparian rights of others in
order to undertake the authorized project or subdivision, nor
does it authorize the inpairment of any easenent, right, title or
interest in real or personal property held or vested in any

per son.
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Revi ew of Future Devel opnent

No expansion of the retaining wall or access ranp authorized
herein or other existing structures within 50 feet of the
shoreline, except in-kind replacenent, on the sanme footprint,
shal | be undertaken on the variance site within the shoreline
setback of the Saranac River without first obtaining a
jurisdictional determ nation and, if necessary, a new or anended
permt and order fromthe Agency.

FI NDI NGS OF FACT

The variance record for the variance portion of the application
consi sts of the variance request, hearing record, hearing
exhi bits, and supporting material s.

Background/ Prior Hi story

The variance site was the subject of Agency Orders 95-56 and 95-
56A for the construction of an el evated boardwal k within 50 feet
of the Saranac River as part of the Village of Saranac Lake
“River Wal k” and Jurisdictional Determ nations J2004-546 and
J2012-354. Jurisdictional Determ nation J2012-354 stated that

t he repl acenent and expansion in height of the existing retaining
wal | would require a variance fromthe shoreline restrictions
pursuant to NYCRR Part 575(b)(2) and that the rel ocation of the
generator pad and associ ated structure would not require Agency
revi ew and approval .

Exi sting Environnental Setting/ Character of the Area

The variance site is located in a Ham et | and use area on the
Adi rondack Park Land Use and Devel opnent Pl an Map and on
adjoining lands |ocated within the highway right-of-way north
of NYS Route 3. The variance site contains 108. 6+ feet of
shoreline on the Saranac River, a designated recreational
river under the New York State WIld, Scenic and Recreationa
Rivers System Act. There are no statutory "critical

envi ronnental areas" on the property.

The property is north of a hydro dam |l ocated at the outlet of
Lake Fl ower which controls the water |evel of the Saranac
River flowing to the northeast. The site is elevated
approximately five feet above the ordinary high water mark of
the Saranac River. The level of the river in this area is
deternmined by the NYS DEC s control of the Lower Locks flood
gates and the Village of Saranac Lake's control of the Lake
Fl ower Dam fl ood gates. The difference between the existing
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ground el evation on the river side of the retaining wall and
the existing ground el evation on the building side of the
retaining wall is greater than 4 feet for at |east 100 feet.

The Town of Harrietstown Town Hall is |ocated at the

i ntersection of NYS Routes 3 & 86 on the corner of the main
street, which is the center of activity within the town.
Near by | and uses include nunmerous comercial uses along the
main street, the village parking lot, the village park, the
hydro dam the village police station, the el enentary school,
and a nunber of year-round residential uses. Both sides of
the Saranac River in this |ocation are devel oped wth
residential structures located within 50 feet of the nean high
wat er of the river, many of which have retaining walls al ong
t he shoreline.

Visibility

The retaining wall is |ocated between a previously authorized
el evat ed wooden wal kway and the Town of Harrietstown Town Hal
building, and is currently not readily visible except when
standing i nmedi ately adjacent to the wall. Increasing the

hei ght and | ength of the retaining will nake the wall sonewhat
vi si bl e above the boardwal k and nore visible in the open area
south of the boardwal k. Since the new retaining wall will be
constructed of materials designed to | ook Iike rocks and there
are rock retaining walls on nearby properties, the wall wll
blend in with the natural surroundings and the existing
character of the area.

Navi gabl e Shorel i nes/ Water Resources

The mean high water mark of the Saranac River, a navigable

wat ercourse, is shown on the project plans. Proper
installation and mai ntenance of the proposed turbidity curtain
and coffer damprior to and during construction, coupled with
pronpt and successful restoration of disturbed soil areas, wll
serve to protect the shoreline and water quality of the Saranac
Ri ver from degradati on

O her Requl atory Permts and Approval s

A Joint Application for Permt was provided to the United
States Arny Corps of Engineers (USACE) and the New York State
Depart nent of Environnmental Conservation (NYSDEC) in m d-June.
As of the date of this Order, the NYSDEC is review ng the
application. The USACE nationw de pernt was issued on

Sept enber 27, 2012.
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The portion of the project |ocated wthin the highway right - of
way requires a Use and Qccupancy permt fromthe New York
State Departnment of Transportation (NYSDOT). NYSDOT is
currently review ng the application.

Hi storic Sites or Structures

A letter dated Septenber 24, 2012 was received fromthe New
York State Ofice of Parks, Recreation and Historic
Preservation stating that the project would have No | npact
upon cultural resources in or eligible for inclusion in the
State and National Register of Historic Places. The project
as proposed and aut horized herein will not cause any change in
the quality of “registered,” “eligible,” or “inventoried”
property as those terns are defined in 9 NYCRR Section 426. 2
for the purposes of inplenmenting Section 14.09 of the New York
State Historic Preservation Act of 1980.

Public Notice and Comrent

The Agency notified all parties as required by the Adirondack
Par k Agency Act and Agency regul ations. No comments have
been received.

Publ i c Heari ng

On Septenber 24, 2012, a public hearing on the variance
request was held in the Town of Harrietstown. The hearing was
attended by Agency staff, the applicant, the applicant’s
representatives, and town officials. No other nenbers of the
public were in attendance. No objections were nade to the
proposal during the hearing.

Al ternatives

Two alternatives for the proposal which may not require a
vari ance were considered, and were deened not feasible by the
applicants as foll ows:

a. Repairing or replacing the retaining wall w thout
expandi ng the height and/or the length of the existing
retaining wall would not be feasible since (1) both of
t hese options would require upgrading the structure to
nmeet buil ding code, which requires a 42 inch guard if
the height difference fromthe finish grade on the
building side to the finish grade on the river side is
nmore than 30 inches and (2) would not protect the Town
Hal | from future flooding events.
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b. Uilizing a different type of guard such as an open
tinmber rail or netal guard rail would not be feasible
since the first option would not withstand a 500 pound
| ateral force as required by the building code and
nei ther option would contribute to flood protection.

VARI ANCE | MPACTS AND FACTORS

14. The follow ng findings evaluate the vari ance proposal
pursuant to the factors set forth in 9 NYCRR 576. 1(c).

(c) In determ ning whether a variance shall be granted,
the agency wll consider, anong other rel evant factors:

(1) Wether the application requests the m ni mum
relief necessary;

The variance requested is the mninmumrelief
necessary to achieve the applicant’s goals to

provi de a safe, functional retaining wall. The
new retaining wall will be built within the sane
footprint as the existing retaining wall in so
much as possible, will be extended in length the
m ni mum di stance to fill in the gap in current
fl ood protection, and will be extended in height

the m ni num anmount to neet NYS buil ding code and
to provide the necessary flood protection.
Furthernore, the addition of the access ranp wll
all ow continued use of the existing sidewalk to
access the Riverwal k in conpliance with ADA

st andar ds.

(2) Wether granting the variance will create a
substantial detrinment to adjoining or nearby
| andowner s;

The increase in the height and |l ength of the
retaining wall wll inprove the protection of the
public property, which provides significant
benefits to the community. Installing the
concrete ranp and retaining the el evated boardwal k
adjacent to the retaining wall wll insure
continued access to the “River Walk” fromthis

| ocation. The retaining wall will be designed to
blend with the natural environnent and the

exi sting character of the area. There should be
no inmpacts to adjoining | andowners fromthis

pr oposal .
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Whet her the difficulty can be obviated by a
f easi bl e met hod other than a vari ance;

Repl acenent and expansi on of the retaining wall
requires a variance. Not replacing the retaining

wall is not a feasible option since the wall has
been danaged beyond repair. Replacing the
exi sting retaining wall in-kind has been

determ ned by the applicant’s authorized
representative to not be feasible as it does not
provi de adequate flood protection. Thus,
alternatives to expanding the retaining wall were
found to be infeasible methods to acconplish the
applicant’s objectives and neet the NYS Buil ding
Code.

The manner in which the difficulty arose;

In the Spring of 2011, a mmjor flood event
occurred breaching the retaining wall on the
property and causing significant damage to the
wal | and the property. During Tropical Storm
Irene, the River |evel was essentially at the top
of the existing retaining wall. To provide
adequate flood protection and repair the damage
caused by the flood events, the retaining wall
needs to be replaced with a new wall expanded in
bot h hei ght and | engt h.

Whet her granting the variance will adversely
affect the natural, scenic, and open space
resources of the Park and any adjoi ni ng wat er
body, due to erosion, surface runoff, subsurface
sewage effluent, change in aesthetic character, or
any ot her inpacts which would not otherw se occur;

The variance site is located within a Ham et | and
use area. The lands surrounding the Saranac River
in this Ham et | ocation are al ready devel oped with
a nunber of structures including the NYS Route 3
bri dge, the hydro dam the Village parking |ot,
nunmerous retaining walls, commercials uses and
residential structures. Many of these structures
and uses can al ready be viewed fromthe shoreline
or while utilizing the River or “R ver Wl k” for
recreational purposes. The retaining wall wll
hel p control and alleviate both ongoing and future
fl oodi ng and erosion problens and therefore serve
to protect the water quality of the Saranac River.
Any negative inpacts to water quality would be
tenporary and occur only during construction.
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These potential inpacts could be controlled by the
i mposition of conditions. Furthernore, the
retaining wall is consistent with the character of
t he adj acent area and the applicant has designed
the proposal to blend in with the surroundi ngs.

(6) Whether the inposition of conditions upon the
granting of the variance will anmeliorate the
adverse effects referred to in paragraph (5) of
t hi s subdi vi sion

Appropriate erosion and stormnater control
measures will be put in place prior to and during
construction to protect the Saranac River. Any
adj acent disturbed areas will be revegetated. The
retaining wall is designed to blend into the

| ocation and soften any visual inpacts. The
conditions included in this Permt and O der wll
amel i orate any potential adverse effects.

CONCLUSI ONS OF LAW

The Agency has considered all statutory and regulatory criteria
for project approval as set forth in 8 806 of the Adirondack
Par k Agency Act (Executive Law, Article 27) and 9 NYCRR Part
576.1. The Agency hereby finds that the variance is approvabl e,
provided it is undertaken in conpliance with the conditions
herein. The variance, pursuant to 8806 of the Adirondack Park
Agency Act and 9 NYCRR Part 576 observes the spirit of the Act,
secures public safety and wel fare, and does substantial justice.

A variance of the ternms of the APA Act is not personal and runs
with the land. Recording of this Oder Ganting Variance is
intended to provide notice to subsequent owners of the |and.

The Agency has considered all statutory and regulatory criteria
for project approval as set forth in Section 814 of the

Adi rondack Park Agency Act (Executive Law, Article 27) and 9
NYCRR Part 579. The Agency hereby finds that the project is
approvabl e provided it is undertaken in conpliance with the
condi tions herein.
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ORDER i ssued this day
of , 2012.

ADI RONDACK PARK AGENCY

BY:
Ri chard E. Wber
Deputy Director (Regul atory Prograns)

STATE OF NEW YORK)
) Sss.:
COUNTY OF ESSEX )

On the day of in the year 2012, before ne, the
undersigned, a Notary Public in and for said State, personally
appeared Richard E. Wber, personally known to ne or proved to ne on
the basis of satisfactory evidence to be the individual whose nane is
subscribed to the within instrument and acknow edged to ne that he
executed the sanme in his capacity, and that by his signature on the
instrunment, the individual, or the person upon behalf of which the

i ndi vi dual acted, executed the instrunent.

Notary Public

REW TID: JLM mi r
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