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MEMORANDUM 
 
To:  Agency Members and Designees 
 
From: James T. Townsend, Counsel 
 
Re:  Appeal in the Matter of Sunset Farms, Ltd 
  (Agency Project File #2011-095) 
 
Date: October 2, 2013 
 
Please find attached for your consideration pursuant to 9 NYCRR 
§ 572.22 an appeal filed by the project sponsor, Sunset Farms, 
Ltd in relation to Agency Project File #2011-095.  The record of 
the appeal consists of: 
 
1.  The Project Sponsor’s Notice of Appeal, dated September 6, 
 2013, accompanied by an Affidavit in Support of Appeal with 
 Legal Points and Arguments, dated September 5, 2013, and a 
 Certification of Record on Appeal, dated September 5, 2013. 
 
2. Agency Staff’s Response to Appeal, dated October 2, 2013, 
 accompanied by an Affidavit of Mitch Goroski, Esq., dated 
 October 2, 2013. 
 
3. Letter from Michael Hill, Esq., on behalf of Braidlea 
 Farms, L.P., dated October 2, 2013. 
 
This appeal will be considered as the first item on the 
Regulatory Programs Committee agenda on Thursday, October 10, 
2013.  No oral argument from the parties is contemplated.  The 
Committee will make a recommendation to the Agency on action to 
be taken with respect to the appeal.  At the conclusion of the 
Regulatory Programs Committee meeting on Thursday, the Agency 
will take action on the appeal based on the Committee’s 
recommendation.   
 
I will be advising the Committee and the Agency with respect to 
the appeal. 
 
Cc: Terry Martino, Executive Director 
 
Attachments 
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In the matter of an appeal filed 
pursuant to 9 NYCRR § 572.22 by: 
 
SUNSET FARMS, LTD.  
 
of an action taken by the Agency’s  
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DOCUMENTS CITED IN STAFF’S RESPONSE TO APPEAL 

FROM THE PROJECT SPONSOR’S  

SEPTEMBER 5, 2013 RECORD ON APPEAL 

 

Exhibit I  –  Agency’s Major Project Notice Revised Application 
   Completed (Project No. 2011-95), with project  
   sponsor location and description annexed, dated  
   February 14, 2012 
 
Exhibit M  - Agency Deputy Director-Regulatory Programs   
   (“DDRP”) Richard E. Weber’s letter, dated May 30, 
   2012, to Matthew Norfolk. Esq., attorney for the  
   Project Sponsor 
 
Exhibit O  - Attorney Norfolk’s letter, dated August 1, 2013,  
   to DDRP Weber, with attachments 
 
Exhibit P  - DDRP Weber’s letter, dated August 9, 2013, to 
   Attorney Norfolk 
 
Exhibit Q  - Major Project Public Notice Revised Application  
   Completed, APA Project No. 2011-95, dated     
   August 9, 2013, with project sponsor, location  
   and description attached         
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The September 6, 2013 Appeal 

 The Project Sponsor’s September 6, 2013 appeal challenges 

the Agency Deputy Director-Regulatory Programs’ (“DDRP”)   

August 9, 2013 determination that the Project Sponsor’s 

application is complete for the purpose of commencing Agency 

review.  The Project Sponsor argues that, at the time of the 

August 9, 2013 completeness determination, the statutory time 

periods for Agency review of a complete application (Executive 

Law § 809(3)) had already expired entitling the Project Sponsor 

to issuance of a permit “subject to any standard terms and 

conditions” pursuant to Executive Law § 809(6)(a). 

 In order to make this argument, the Project Sponsor asserts 

that the DDRP’s May 30, 2012 determination that the application 

was incomplete1 is invalid for various legal and/or procedural 

reasons.  Based on this assertion, the Project Sponsor argues 

that the application was still complete and that the statutory 

time periods for Agency review of a complete application 

expired, thereby triggering its demand for issuance of a permit 

pursuant to Executive Law § 809(6)(a).  Thus, the Project 

Sponsor’s September 6, 2013 appeal is actually an untimely 

attempt to appeal the May 30, 2012 DDRP action determining the 

Project Sponsor’s application to be incomplete. 

 

                     
1 The DDRP’s May 30, 2012 incompleteness determination advised the Project 
Sponsor that the DDRP’s February 14, 2012 completeness determination had been 
issued in error. 
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Summary of Staff’s Position 

 Staff contend that the DDRP’s May 30, 2012 incompleteness 

determination was a final and valid Agency determination.  The 

Project Sponsor failed to appeal it to the Agency within 30 

days, as required by Agency regulations, or to challenge it in 

court within 60 days, as required by law.  It therefore cannot 

be challenged now and must be treated as valid.  As such, all of 

points and arguments in the Project Sponsor’s September 6, 2013 

appeal, which rely on the contention that the DDRP’s May 30th 

determination is invalid, are not relevant and must fail.   

 Once the DDRP deemed the application incomplete on May 30th, 

the statutory time periods of Executive Law § 809(3) for Agency 

review of complete applications no longer applied to the Project 

Sponsor’s application.  Instead, the Project Sponsor’s 

application was subject to the process for incomplete 

applications set forth in Executive Law § 809(2)(b).  Thus, 

after the DDRP’s May 30th determination, the 15-day statutory 

time period imposed by Executive Law § 809(2)(b) did not begin 

to run until staff received the Project Sponsor’s August 1, 2013 

submission.   

 The DDRP’s August 9, 2013 completeness determination was 

issued in response to the August 1st submission.  The submission 

showed the Project Sponsor’s unwillingness or inability to 

provide the information requested by his May 30th incompleteness  
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determination.  Nonetheless, within the applicable 15-day 

statutory time period provided by Executive Law § 809(2)(b), the 

DDRP determined to complete the application for the purpose of 

commencing Agency review.   

 For these reasons, the Project Sponsor’s September 6, 2013 

appeal should be denied.  

Relevant Law/Regulations 

Statutory Time Periods and Incompleteness Determinations  

 Executive Law § 809(2)(b) requires the Agency, upon receipt 

of an application, to make a determination within 15 days as to 

whether the application is complete.  If the Agency determines 

that the application is incomplete, the Agency must provide a 

“concise statement of the respects in which the application is 

incomplete.”  

 When the Project Sponsor submits the requested information, 

a “new fifteen calendar day period for agency review of the 

additional information” is triggered.  The Agency must then make 

a new determination of completeness or incompleteness within the 

15-day statutory time period. 

Appeal of Actions of the Deputy Director-Regulatory Programs 

 A Project Sponsor may appeal certain actions by the DDRP to 

the Agency, including determinations of completeness or 

incompleteness, pursuant to 9 NYCRR § 572.22.  Appeals must be 

“filed with the agency not later than 30 days following the  
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action in question” pursuant to 9 NYCRR § 572.22(c).  An Agency 

decision on an appeal is a final agency determination.  In the 

absence of a decision by the Agency on an appeal, the DDRP’s 

action is the final Agency determination.  These determinations 

are subject to judicial review pursuant to Executive Law § 

818(1) and CPLR § 7801(1).         

The May 30, 2012 Incompleteness Determination 

 The DDRP’s May 30, 2012 incompleteness determination stated 

that his February 14, 2012 completeness determination had been 

issued in error.  The DDRP noted that staff had erred in relying 

on the Town of Willsboro Code Enforcement Officer’s statements 

that the Town “had no jurisdiction” over the proposed airport.   

 The DDRP’s May 30th determination specifically asked the 

Project Sponsor to provide either “a use variance from the Town 

of Willsboro or a legal determination from the Town counsel that 

the project would be lawful under Town laws.”  The DDRP stated 

that he would issue a “new project completion notice” upon 

receipt of that information.  The DDRP thus complied with the 

Executive Law § 809(2)(b) process for incomplete applications by 

providing a “concise statement of the respects in which the 

application is incomplete.”  
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The Project Sponsor’s Failure to Appeal  

 The Project Sponsor failed to appeal the DDRP’s May 30, 

2012 incompleteness determination to the Agency.2  A timely 

appeal could have included the legal points and arguments that 

are now presented as the basis for the September 6, 2013 appeal.  

Had the appeal been granted, staff would have still had time to 

seek Agency action on the application.  Now, over a year later, 

granting the September 6, 2013 appeal based on the Project 

Sponsor’s untimely challenge to the May 30, 2012 determination 

would unduly prejudice the Agency and the public by limiting 

Agency action to the compelled issuance of a permit for a 

project that may not be approvable under Executive Law § 809(9).3   

 With the Project Sponsor’s failure to appeal the DDRP’s  

May 30th determination to the Agency, the DDRP’s May 30th 

determination became a final Agency determination.4  The Project 

Sponsor did not seek judicial review of the DDRP’s May 30th  

                     
2 See, Affidavit of Mitchell J. Goroski, dated October 2, 2013 (“Goroski 
Affidavit”), for an explanation of the relevant statutory and agreed-upon 
time periods as they applied to this project. See also, § 572.22(c). 
3 Executive Law § 809(9) requires a finding of compliance with the Town of 
Willsboro’s approved local program before an Agency permit can be issued. The 
Town’s Zoning Board of Appeals has determined that a use variance is required 
for the proposed airport. See, Goroski Affidavit, ¶ 26.  Based on the ZBA’s 
determination, absent a use variance, this statutory finding cannot be made.   
4 “Where, as here, agency action takes the form of a letter notifying 
petitioners of a definitive agency position, it will be considered a final 
determination for CPLR 7801(1) purposes if it causes petitioner actual, 
concrete injury and no further agency proceedings might alleviate or avoid 
the injury.” Essex County v. Zagata, 91 N.Y.2d 447(1998) at 454. 
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determination pursuant to Executive Law § 818(1) and CPLR § 

7801(1).  As a result, the DDRP’s May 30, 2012 incompletion 

determination cannot be challenged now.5   

The Effect of the DDRP’s May 30th Incompleteness Determination  

 The DDRP’s May 30, 2012 incompleteness determination 

subjected the Project Sponsor’s application to the Executive Law 

§ 809(2)(b) process for incomplete applications.  Under this 

process, no statutory time periods apply until a project sponsor 

responds to the incompleteness determination.  Once a response 

is received, the Agency must make a new determination of 

completeness or incompleteness within 15 days.  Thus, after the 

DDRP’s May 30th incompleteness determination, the 15-day time 

period applicable to incomplete applications did not begin to 

run until the Project Sponsor responded to the DDRP’s May 30th 

determination with its August 1, 2013 submission.6 

 Staff’s receipt of the August 1, 2013 submission commenced 

“a new fifteen calendar period for agency review of the 

additional information for the purposes of determining 

completeness.” See, Executive Law § 809(2)(b).  On August 9th, 

the DDRP issued a completeness determination for the application  

                     
5 “Petitioners were entitled to challenge factual and legal determinations, 
inclusive of the jurisdictional objections they interposed, within sixty 
days….  Having missed that deadline, their claims are now time-barred.” 
Wechsler, et al. v. New York State Adirondack Park Agency, Decision and Order 
(NYS Supreme Court, Franklin County), April 5, 2010, p.5.  See, Hunt Bros. 
Contractors Inc. v. Glennon, 214 A.D. 2d 817 (3rd. Dept., 1995). 
6 In fact, there were no substantive communications from the Project Sponsor to 
Agency staff between May 30, 2012 and August 1, 2013. Goroski Affidavit, ¶ 19. 
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to the Project Sponsor despite the fact that the Project Sponsor 

had failed to provide the information requested by the DDRP’s 

May 30th determination.  He made this determination because it 

was apparent from the August 1, 2013 submission that the Project 

Sponsor was either unwilling or unable to provide the requested 

information,7 and to move the project review process forward.8   

 The DDRP’s August 9, 2013 completeness determination was 

issued within the statutory 15-day time period that commenced 

after receipt of the Project Sponsor’s August 1, 2013 

submission, thereby complying with Executive Law § 809(2)(b).  

Conclusion 

 The Project Sponsor did not appeal the DDRP’s May 30, 2012 

determination to the Agency, or challenge it in court pursuant 

to Executive Law § 818(1) and CPLR § 7801(1) once it became a 

final Agency determination.  Thus, the Project Sponsor cannot 

challenge it now through his September 6, 2013 appeal of the 

DDRP’s August 9, 2013 completeness determination.   

 The DDRP’s May 30, 2012 incompleteness determination 

subjected the application to the process set forth in Executive 

Law § 809(2)(b) for incomplete applications.  Thus, after the 

DDRP’s May 30th determination, no statutory time period applied  

                     
7  It is relevant that the Project Sponsor had previously agreed to provide 
this information to Agency staff. Goroski Affidavit, ¶ 14.  The Project 
Sponsor should not now be allowed to benefit from its delay and failure to 
provide this promised information.  
8 Id., ¶¶ 23 and 24. 
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to the Project Sponsor’s incomplete application until the 

Project Sponsor responded to the DDRP’s May 30th determination 

on August 1, 2013.  The statutory 15-day time period required 

for a new determination as to whether the Project Sponsor’s 

application was complete was then met by the DDRP’s August 9, 

2013 determination.  

 As the August 9, 2013 completeness determination complied 

with Executive Law § 809(2)(b), there is no basis for the Project 

Sponsor’s September 6, 2013 appeal and it should be denied. 

Dated: Ray Brook, New York 
  October 2, 2013 
        For Agency staff: 
 
 
 

       
 ________/s/______________ 

        Paul Van Cott 
        Associate Attorney         
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NEW YORK STATE ADIRONDACK PARK AGENCY  
---------------------------------------------------------X 
In the matter of an appeal filed 
pursuant to 9 NYCRR § 572.22 by: 
           
SUNSET FARMS, LTD                           AFFIDAVIT  
 
of an action taken by the Agency’s  
Deputy Director-Regulatory Programs  
pursuant to Executive Law § 809(2)(b) 
and 9 NYCRR § 572.7         
----------------------------------------------------------X  
               
STATE OF NEW YORK ) 
    ) ss: 
COUNTY OF ESSEX ) 
 
MITCHELL J. GOROSKI, being duly sworn, deposes and says: 
 
1. I am a Senior Attorney for the Adirondack Park Agency 

(the “Agency”), an executive agency of the State of 

New York created pursuant to Executive Law ' 803, with 

offices located in the Town of North Elba, Essex 

County, New York, and have served in this position 

since March 1997.   

2. I am familiar with the file in this matter and I make 

this affidavit in support of Agency staff’s position 

that the September 6, 2013 appeal by Sunset Farms Ltd 

(the “Project Sponsor”) with respect to its 

application for a proposed private airport should be 

denied. 
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3. This affidavit focuses on the statutory and extended 

time periods relevant to the Project Sponsor’s 

September 6, 2013 appeal.  

RELEVANT LAW 

4. Executive Law § 809(2)(b) requires the Agency, upon 

receipt of an application, to make a determination as 

to whether the application is complete within 15 days 

of receipt of the application.  If the Agency 

determines that the application is incomplete, the 

Agency must provide a “concise statement of the 

respects in which the application is incomplete.”  

5. When the Project Sponsor submits the requested 

information, a “new fifteen calendar day period for 

agency review of the additional information” is 

triggered.  The Agency must then make a new 

determination of completeness or incompleteness within 

the 15-day statutory time period. 

6. Even after a completeness determination, Executive Law 

§ 809(2)(b) permits staff to seek additional 

information that will enable the Agency to make the 

findings required by law. 
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7. Executive Law § 809(3) provides the statutory time 

periods for Agency action after an application for a 

project is determined to be complete pursuant to 

Executive Law § 809(2)(b).  For major projects, such 

as the Project Sponsor’s application, the Agency must 

decide whether to hold a hearing on the project within 

60 days after completion.  

8. Executive Law § 809(6)(b) allows for any of the  

statutory time periods to be waived and extended upon 

mutual agreement between the Agency and a project 

sponsor. 

RELEVANT FACTS 

9. The January 25, 2012 letter of agreement between 

Agency staff person Suzanne McSherry and the Project 

Sponsor established May 18, 2012 as the date for the 

Agency to make a decision on whether to hold a hearing 

on the Project Sponsor’s application. See, Project 

Sponsor’s September 5, 2013 Record on Appeal (“R.”), 

Exhibit (“Ex.”) F.  

10. This agreement, and the new completeness determination 

issued by the Agency’s Deputy Director-Regulatory 

Programs (“DDRP”) on February 14, 2012 (R., Ex. I),  
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 were necessitated by the major and material amendments 

the Project Sponsor formally made to his application 

on January 20, 2012.   

11. Based on review of the completed application and 

public comment, Agency staff sought additional 

information during the review period concerning local 

zoning requirements and potential noise impacts 

associated with the project by letters of February 14, 

2012 (R., Ex. H), April 3, 2012 (R., Ex. J) and April 

16, 2012 (R., Ex. K).  

12. On Friday, April 27, 2012, I spoke by telephone with 

Matthew Norfolk, Esq., attorney for the Project 

Sponsor concerning the agreed-upon May 18, 2012 

deadline for an Agency determination on whether to 

hold a public hearing on the project in light of the 

supplemental information sought by staff.  

13. Based on our discussion, we agreed that postponing the 

May 18, 2012 deadline would allow his client time to 

provide the requested information for staff to review.   

14. Consistent with our discussion, Mr. Norfolk’s, Monday, 

April 30, 2012 letter (R., Ex. L) stated “I hereby 

agree to extend the Agency’s regulatory time frame to 

review the permit application until July 15, 2012, and 

ask that the application not be heard at the Agency’s 
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May 17-18, 2012, meeting, so that we may provide the 

information Agency Staff requested.”   

15.  After further review of the application, the DDRP 

issued an incompleteness determination to the Project 

Sponsor on May 30, 2012. R., Ex. M.  This 

determination noted that the February 14, 2012 

completeness determination had been issued in error 

and sought additional information about local zoning 

requirements because 9 NYCRR § 574.6 states that: 

  The agency will not approve a project which….  
  is a prohibited use under local zoning 
  requirements… 
   
16. Specifically, the DDRP’s May 30th determination stated: 

 Upon receipt of either a use variance from the 
Town of Willsboro or a legal determination from 
the Town counsel stating that the project would 
be lawful under Town laws, the Agency will issue 
a new project completion notice and will review 
your client’s application. 

  
17.  The Project Sponsor did not appeal the DDRP’s May 30, 

2012 incompleteness determination to the Agency 

pursuant to 9 NYCRR § 572.22, and the 30-day time 

period for filing such an appeal to the Agency has 

long since expired.   
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18. The Project Sponsor also did not challenge the May 30th 

determination in court pursuant to Executive Law § 

818(1) and CPLR § 7801(1), and the 60-day time period 

for making such a challenge has also expired.   

19. In fact, the first indication that the Project Sponsor 

disagreed with the DDRP’s May 30, 2012 incompleteness 

determination was over a year later in the Project 

Sponsor’s August 1, 2013 submission. R., Ex. O. In 

that letter, the Project Sponsor demanded an Agency 

decision on the application pursuant to Executive Law 

§ 809(6)(a) due to the alleged failure of the Agency 

to comply with the statutory time periods. Notably, 

there had been no other substantive communication from 

the Project Sponsor between May 30, 2012 and August 1, 

2013.1  

20. However, once the application was determined to be 

incomplete by the DDRP on May 30, 2012, Executive Law 

§ 809(2)(b) applied, and the statutory response 

periods for Agency decisions on complete applications 

(60 days for a hearing and 90 days for a project) 

                     
1 The only correspondence from the Project Sponsor was his June 11, 2012 
letter in response to the May 30th determination confirming Matthew 
Norfolk, Esq. as the authorized representative for the project. R., Ex. 
N.  That letter did not take exception with the substance of the May 
30th determination.  
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provided by Executive Law § 809(3) were no longer in 

effect. 

21. In its August 1, 2013 submission, for the first time 

since the DDRP’s May 30, 2012 incompleteness 

determination, the Project Sponsor set forth its 

position with respect to the information requested in 

that determination.  Specifically, the Project Sponsor 

explained why it was unwilling and/or unable to 

provide the use variance or opinion of Town counsel 

requested in the May 30th determination.  Staff 

considered that information and argument as the 

Project Sponsor’s limited response to the May 30th 

determination.    

22.  Accordingly, staff’s receipt of the Project Sponsor’s  

August 1, 2013 submission commenced “a new fifteen 

calendar period for agency review of the additional 

information for the purposes of determining 

completeness.” See, Executive Law § 809(2)(b).   

23. Thereafter, DDRP issued a completeness determination 

on August 9, 2013 (R., Exs. P and Q), within the 

statutory 15-day time period that commenced after 

receipt of the Project Sponsor’s August 1, 2013 

response. 
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24. The DDRP’s August 9, 2013 letter accompanying the 

completeness determination (R., Ex. P) stated that 

while the August 1, 2013 submission still lacked 

information that staff had requested2, he was issuing 

his determination to “move this process forward” and 

“for purposes of commencing review of the application” 

pursuant to 9 NYCRR § 572.8. 

25. The DDRP’s August 9, 2013 letter also noted that his 

completeness determination had triggered a new 60-day 

time period for an Agency determination on whether to 

hold a hearing on the project pursuant to Executive 

Law § 809(3)(d).  He indicated that, because of the 

importance of the missing information and to comply 

with the 60-day statutory time period, staff were 

prepared to ask the Agency, at its September 12-13, 

2013 meeting, to hold a hearing on the project to 

“obtain the missing information.”  He offered to work 

with the Project Sponsor to obtain that information if 

the Project Sponsor would agree to suspend the time 

period for the Agency to make a decision on whether to 

hold a public hearing. 

                     
2 This was the same information that the Project Sponsor had previously 
agreed to provide. See, ¶ 14 supra.  
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26. After the DDRP’s August 9, 2013 completeness 

determination, Agency staff learned that the Town of 

Willsboro Zoning Board of Appeals (“ZBA”), on April 

23, 2012, determined that a use variance is required 

for the Project Sponsor’s proposed airport.  The ZBA’s 

determination is reflected on the bottom of page 3 of 

the draft minutes from the ZBA’s April 23, 2012 

meeting (copy attached).  The minutes were adopted by 

the ZBA without modification of this determination at 

its June 19, 2012 meeting. 

                

      __________/s/________________ 
                Mitchell J. Goroski, Esq. 
 
 
Sworn to before me this 
2nd day of October, 2013. 
 
 
________/s/_____________ 
    Notary Public  
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